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EASLEY, JUSTICE, FOR THE COURT:

PROCEDURAL HISTORY

L. OnJdune 27,2002, the Mississippi Sate Department of Hedth (MSDH) awarded a certificate of
need (CON) to Garry V. Hughes (Hughes), dlb/athe Kennington for the congtruction of a60-bed nuraing
homein AttdaCounty, Missssippi. Therewerefour goplicants (1) Hughesdl/athe Kennington; (2) the
Attaa County Board of Supervisors(the Board) d/b/a Attda Care Center; (3) AttalaHed th Care Center,

Inc.; and (4) Sentry North, L.P. (Sentry) d/ll/a Sentry Attda. The Board wasthe only gpplicant totimely



apped the M SDH's decison to the Chancery Court of Attaa County pursuant to Miss Code Ann. §41-
7-201(2) (Rev. 2001). The chancery court issued its decison afirming the CON award to Hughes and
denied the Board's mation for recondderation. The Board now gppedsto this Court.
FACTS

2.  TheMissssppi Legidaure authorized MSDH to award aCON to build a60-bed skilled nursing
fadlity (nurang home) in Attala County. On June 1, 2001, the MSDH received four CON gpplications
for the condruction of a 60-bed nuraing home in Attala County.  After finding thet al four of the CON
gpplications were complete, the M SDH's CON division entered the gpplicationsinto the July 2001 review
cyde.

3.  The CON review process fallows the seps st forth in the Certificate of Need Review
Manual (the Manual) published by the MSDH. Step oneisto file ancotice of intent to seek a CON.
Sep two isto submit thefull CON gpplicationin accordancewith theManual . If an gpplication isfound
to be incomplete by MSDH, supplementdl information may be filed within a month after the initid filing
deadline. Step threeisfor the MSDH g&ff to andyze those gpplicationswhich are subgtantialy complete
and compliant and to recommend whether they should be goproved or rgected. Where there exigs
competing nursng home gpplicants for the same CON, asin this case, the S&f rates the gpplicantson a

point scae out of ten categories.

1 The hearing officer adopted verbatim Hughes's proposed findings of fact, conclusions of law
and recommendeation, and two days later, the State Hedth Officer (SHO) adopted verbatim the hearing
officer's report. The chancery court stated in its memorandum opinion and judgment that it was awarethat
the findings of fact and conclusons of law signed by the hearing officer were adopted verbatim from those
prepared by Hughesscounsd. Therefore, the chancery court applied a”heightened scrutiny” and " analyzed
such findings with grester care” citing Brooks v. Brooks, 652 So.2d 1113, 1118 (Miss. 1995);
OmniBank v. United S. Bank, 607 So.2d 76, 83 (Miss. 1992); Greenwood Utils. v. Williams, 801
S0.2d 783, 788 (Miss. Ct. App. 2001).



4.  The MSDH's CON gt (the Steff) determined that dl four gpplications were in subgantid
compliance with the applicable policy satements, sandards and criteria in the Fiscd Year 1999
Mississippi State Health Plan (the Plan). After finding subgtantid compliance with the Plan, the
Saf gpplied the comparative scoring methodology for competing gpplicants contained inthe Manual to
rank thegpplicants TheManual established fectors thet the MSDH must congider in caseswhere there
exigs competing CON gpplications. The factors are derived from thePlan and desgned to promotethe

policies contained in the Plan. These factors were conddered by the Steff in ranking the gpplicants

1. Szedf fadlity; 6. Medicare Utilization;

2. Cepitd Expenditure, 7. Totd Cog to Medicad;

3. Cogt Per Square Foat; 8. Per Diem Codt to Medicad;
4. Cogt Per Bed; 9. Continuum of Care Savices,
5. SEfing; 10.  Community Support.

1%.  AccordingtotheManual, eech of thefactorsareassgned equa weight. Thegpplicationrecaiving
the lowest composite scorein theranking will be conddered the most gppropriaie gpplication. Thatis the
winner of afactor will receive ascore of 1, and the second place applicant will receive ascore or 2, and
o forth.

6. Inthe case & hand, the comparative scoring methodology conducted by the Staff resulted in
compositescoresof 16 for Hughes, 17 for AttadaHedth Care Center; 26 for Sentry; and 34 for the Board.
Basad on these reaults, the Staff recommended gpprova of Hughess gpplication and disgpprovd of the
other three gpplications. Following the Staff'srecommendation, both the Board and Hughes requested a
public hearing during the course of review on the Board's gpplication. Attala County Hedlth Care Center
and Sentry did nat request apublic hearing on any of the four gpplications. They aso did not participate

in the hearing between the Board and Hughes



7. Thepublic hearing was hdd on June 5, 6 and 7, 2002, before an indgpendent hearing officer who
was gppointed by the Attorney Generd's Office. Hughesand the Board hed legd representatives presant
throughout the hearing. A tatd of ten witnessestedtified, induding Harold Armdrong (Armstrong), Chief
of the Divison of Hedlth Planning and Resources Devel opment. A tatd of fifty-five exhibitswereidentified
or admitted into evidence

18.  After the hearing, the hearing officer asked the parties to submit proposad findings of fact and
condusions of law by June 21, 2002, to permit arecommendation to the SHO before the June 27, 2002,
monthly CON meeting. Due to a dday by the court reporter in preparing the transcript, the parties
requested that the hearing officer extend the deedline for submitting proposad findings of fact and
condusions of law to June 24, 2002,

19.  After conddeing the paties written briefs, the hearing officer concluded that the Staff's
comparative sooring methodology was sound and was properly applied by the Staff to thefour competing
goplications. The hearing officer recommended to the SHO that the MSDH gpprove Hughess CON
goplication for the additiond long-term nuraing home bedsin Attala County.  The SHO agreed with the
recommendation of the Staff and the hearing officer and avarded Hughes the CON .2

110.  The Board gppeded the SHO's decison to the Chancery Court of Attala County. The chancery
court issued its memorandumopinion and judgment affirming the M SDH's decis on thet Hughes presented
the mogt gppropriate CON application. While ariticizing cartain parts of the M SDH comparative scoring
methodol ogy, the chancery court conduded therewas substantia evidenceto support theM SDH decision.

The Board's mation for recond deration was sulbsequently denied by the chancery court.

2 The hearing officer adopted verbatim Hughes's proposed findings of fact, conclusions of law and
recommendation, and two days later, the SHO adopted verbatim the hearing officer's report.
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DISCUSSION
f11.  TheCourt now addresses the following issues raised on goped by the Board:

l. Whether the chancery court erred in itsfundamental approach to
the appellate review of Hughes's CON application.

Il. Whether theM SDH'smethodology used for itscompar ativereview
of competing CON applicationswas ar bitrary and capricious.

[1l.  Whether theentireselection processwashopelessly tainted by the
publicly posted data on the MSDH's website so asto render the
M SDH's subsequent ruling arbitrary and capricious.
|. Appellate Review

12. Miss Code Ann. 841-7-201(2)(f) spedifiesthe extent of judicid review when an goped istaken
from afind order of the MSDH. Miss. Code Ann. § 41-7-201(2)(f) providesthat aSHO's CON order
can be subject to judicid review. However, the "Court's dandard of review... is quite limited." St.
Dominic-Jackson Mem'l Hosp. v. Miss. State Dep't of Health, 728 So0.2d 81, 83 (Miss. 1998).
Miss Code Ann. § 41-7-201(2)(f) providesin part:

The order shdll not be vacated or set agde, ether in wholeor in part, except for errors of

law, unless the Court finds that the order of the State Department of Hedth is not

supported by subgtantid evidence, is contrary to the manifest waight of theevidence, isin

excess of the Satutory authority or jurisdiction of the State Department of Hedth, or

violates any vested condiitutiond rights of any party involved in the goped....
113.  Thedecsonrendered by thehearing officer and the SHO is" eforded great deference uponjudicia
review by the court, even though wereview the decison of the chancdlor.” St. Dominic-Jackson, 728
So.2d a 83 (citing Miss. State Dep't of Health v. Southwest Miss. Reg'l Med. Ctr., 580 So.2d
1238, 1240 (Miss. 1991)).
14. Thereis arebuttable presumption in favor of the decison rendered by an agency. His Way
Homes, Inc. v. Miss. Gaming Com'n, 733 So.2d 764, 767 (Miss 1999) (dting Sprouse v. Miss.
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Employment Sec. Comm'n, 639 S0.2d 901, 902 (Miss. 1994)); Miss. Comm'n on Enwtl. Quality
v. Chickasaw County Bd. of Supervisors, 621 So.2d 1211, 1216 (Miss. 1993). "[T]he burden of
provingtothe contrary isonthechdlenging party.” 1d. This Court, aswdl as, chancery and drcuit courts,
cannot "'subdtitute its judgment for thet of the agency or reweigh thefacts of thecase” 1d.

715.  Our condtitution does not dlow for the courts to conduct a de novo retrid of matters on apped
fromadminigrativeagendes Cook v. Mardi Gras Casino Corp., 697 So.2d 378, 380 (Miss. 1997).
The judidary isnot permitted to make adminidraive decisons 1d. Therefore, thisCourt hasrecognized
the drict limitation st out in Miss. Code Ann. § 41-7-201(2)(f) for gppellate review in our courts asto
decisons of the SHO and the MSDH.

116. InMiss. Dep't of Health v. Natchez Cmty. Hosp., 743 So.2d 973, 977 (Miss. 1999), this
Court gated: "It iswithin the power of the chancdlor to reverse the decison to grant the CON if such
decison was not supported by subgtantid evidence: Subdtantia evidence means more than ascintilla.or
asuspicion.”

717. To preval ongoped, the gopdlant must demondrate thet an adminidrative agency'sdecison was
arbitrary and cgpricious and not based on subgtantid evidence. Seeid. See alsoCainv. Miss. State
Dep't of Health, 666 S0.2d 506, 510 (Miss. 1995); Delta Med. Ctr. v. Greenwood L efloreHosp.,
609 S0.2d 1276, 1277 (Miss. 1992). ThisCourtinMiss. State Dep't of Health v. SW. Miss. Med.
Ctr., 580 S0.2d at 1239, dated that "[t]he terms ‘arbitrary’ and ‘capricious are opentextured and not
susceptible of precise definition or mechanicd goplication.” See HT1 Health Servs. of Miss,, Inc. v.
Miss. State Dep't of Health, 603 So.2d 848, 851 (Miss. 1992).

M18. ThisCourt has adopted hdpful definitions that North Cardlina had assgned in asmilar context:



"Arbitrary” meansfixed or done caricioudy or & pleesure. Anact isarbitrary whenitis
done without adequatdly determining prindiple; not done according to reason or judgmert,
but depending upon thewill done, —absolute in power, tyrannica,, despatic, non-retiond,
—implying ether alack of understanding of or adisegard for the fundamenta nature of
things

"Capridous' means fregkish, fickle, or arbitrary. An act is cgpricious when it is done

without reason, in awhimsicd manner, implying ether alack of underganding of or a

disregard for the surrounding facts and settled contralling principles....”
HTI Health Servs,, 603 So.2d a 851 (quoting S.W. Miss. Med. Ctr., 580 So.2d at 1239).
119.  ThisCourt must now determine whether the MSDH's decison was arbitrary and cgpricious, or
unsupported by subgtantid evidence.

1. MSDH's M ethodol ogy

120. The Boards argument on goped focuses on the methodology utilized by the MSDH in its
comparative review of the competing CON gpplications, and it contendsthe M SDH'saction wasarbitrary
and cgpricious.
f21. ThisCourt has Sated:

The methodology usad in any given case should nat be carved in granite; indeed, some

fledbility is required. It is prudent to utilize a methodology that will accommodate the

various and sundry arcumdances found in eech individud case
HTI Health Servs,, 603 So.2d at 853.
f22. This Court defined bath arbitrary and capricious in the context of adminigtrative agendes in
Natchez Cmty. Hosp., 743 So.2d a 977. Anadminidrativeagency'sdecisonisdeemedto bearbitrary
"whenit is not done according to reason and judgment, but depending onwill done” 1d. (ating Burks
v. Amite County Sch. Dist., 708 So.2d 1366, 1370 (Miss. 1998)). A action is defined as being

cgpricious when "done without resson, inawhimsica manner.” 1d.



123.  Under MSDH's tenfactor comperative scoring methodology, Hughes finished in firg place with
acomposite score of 16. The Board finished in last place with acomposite score of 34.3 On gppedl, the
Board contests Hughess projection and atements as to the following: (1) square footege; (2) capitd
expenditure; (3) cogt per quare foat; (4) gaffing; (5) medicare utilization; and (6) certification.

1. Squarefootage
24. The Board contends that because the hearing officer found thet Hughess 15,919 square footage
projection was underdated, his goplication was subdantialy incomplete or noncompliant with the criteria
inthe Plan and the Manual . Johnny Wynne (Wynne), Hughessarchitett, tedtified that in caculating the
square footage, the non-heated areas wereinadvertently |eft out of the caculaions. Wynne prepared the
prdiminary schematic drawings on hiscomputer but failed to takein to account the non-heeted aress. The
479 quare-foot underdatement represented approximatey 3% of the totd project. The hearing officer
determined that "if there are any modificationsto the Kennington [Hugheg floor plan, these modifications
will be only minor and will nat resuit in an gppreciable difference from the 15,919 square feet proposed
in the Kennington's gpplication.”
125. Dde Car of the MSDH'sLicensure Divison testified a the CON hearing thet it mekes abosolutdy
no sensethat anyonewould preparefull scde, full blown architecturd plansand drawingsprior to receiving
aCON. Typicdly, abadc planisaprojection.
126. Wyme rebutted the testimony by the Board's architecturd expert witness, Brett Gasaway
(Gasawvay), that Hughess nurang home plan for a 15,919 square foot fadility did not comply with the

licenang regulaions. Wynne tedtified thet he had been employed as an architect Snce 1963, with vast

3 AttdaHedth Carefinished in second place and Sentry finished in third place. However, these
two did not apped.



experience in the condruction of nursng homes.  In 1983, Wynne darted his own busness. Wynne
edimated that Snce 1983, he builds 3 to 4 nurang homes ayear. Prior to that while employed with
Mediplex, an architecturd company which builds nurang homes, hebuilt 47 nursng homes Bassd onhis
vad experience, Wynne was confident the 15,919 sguare foot facility would comply with the licensure
regulations. Wynne noted thet the areasfor the dean linen storage and laundry that Gasaway daimed was
missng was located "a the center court” on the design.

f27. TheBoard dso raised questions about whether Hughes could provide adult day care, sodid and
recregtiond activities, thergpy and barber and beauty shop sarvicesin a 15,919 square foot facility.

128.  Armgrong tedtified that an adult day care center program isnot required as part of askilled nuraing
fadlity. Car dso tedtified that Missssppi doesnat licensein a category caled adult day care. Hughes
dated that unoccupied rooms could be used for adult day care for the firg year with future expangon to
accommodate such aprogram. According to Armstrong, whileit may beliged in an gpplication, thereis
no requirement thet it be done. No points are provided for having adult day care.

129. Lary Fortenbary (Fortenberry) isthe owner of Southern Hedlth Care, the company designated
to manage and operate the Kennington.  Fortenberry tedtified that he has been alicensed nurang home
adminigrator for goproximatdy 30 years managing 3 nurang homes, induding Hughess nuraing home,
Willow Creek, located in Byram, Mississppi. Fortenberry isamember of the Independent Nursng Home
Asoddion. Based on his experience, Fortenbearry tedtified that while there is no requirement that a
thergpy room be provided, "you do have to meet the needs of the resdents and provide thergpy aswedo
inour fadlities. Our thergpy isdoneinthe [resdent's| roomwhich providesalittile moredignity and privecy

to the resdents which is a big issue in patient rights and that's where they want most of ther therapy



provided." Fortenberry noted that the semi-private roomswould be equipped with curtainswhich can be
drawn and doors thet would closein order to provide privacy for the therapy.
130. The Board argues that Hughess plan does not contain a separate activity or recregtion room.
Wynre tedtified thaet Hughes planned to have a folding curtain in the dining room to be adle to hold
assamblies. Wynne obsarved that his design as opposed to smdl separate rooms would better
accommodate the trend of resdents wanting to have space for an assambly of dl the people a Chrigmas
or family gatherings. According to Wynne, the building would accommodate dl of the requirements
131. TheBoard dsoarguesthat Hughessfloor plan doesnot account for barber/beauty shop services.
However, Car tedtified that a barber/beauty shop is not required under the licenang regulaions.
Therefore, it does not count againg the gpplicant. Wynne tedtified that while the sarvice is nat required,
the building plan islarge enough to accommodate the service. Wynne noted that the barber/beauty shop
saviceisnot offered on an eight hour per day basis but on a contract bess
1132.  The chancery court did nat find thet the MSDH erred in consdering Hughesshid. The chancery
court stated:
It istruetha Mr. Hughess bid was not complete when arigindly submitted and thet inthe
hearing process, the hearing officer, apparently, tregted it as modified in some arees, but
there was subgtantid evidence to support part of his proposd. The system used by the
Depatment [MSDH] permits amendments to the proposd, and the sysem permits
adjugmentsto be madein the hearing processwhen deficiencies or errorsare discovered.
133.  ThisCourt findsthat the chancery court did not err in finding substantid evidence to support the
decison of the hearing officer and the SHO. The MSDH's decison was not ahitrarily or cgpricioudy
mede as to Hughess ranking in this category.

2. Capital Expenditure/Cost per Squar e Foot
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134. TheBoard contendstha Hughes cannot build the Kennington for $39.16 per squarefoot. Hughes
has been acontractor and developer Snce 1963. Hughes stated that he can be codt efficient when building
because of his years of experience. The Board argues that its expert, Gasaway, tetified that Hughess
figure is contrary to the R/S Means data which sets the minimum cogt per square foot a $66.00 for a
compared projection in the South.
135.  Hughestedified thet he built hisnurang home, Willow Cresk, in Byram, Missssppi, for theactud
cost $41.33 per syuarefoot. Hughes noted that the cost of Willow Cresk was higher than the Kennington
because Willow Cregk's exterior was brick rather than vinyl 9ding, theroomswerelarger, thecommercid
area was larger and the bathrooms, kitchen areas and commercid areas dl contained concrete blocks.
Hughes d 0 identified other areas that would save money on the project by doing their own work rather
then subcontracting: finish carpentry, roofing, drywall, eerth work and landscgping. Hughessad thet these
svings, aswell as thevariancein condruction feesin different parts of the State are not taken into account
inthe RIS Means data
136. The hearing officer dated:
Oncross-examination, however, Mr. Gasaway admitted that the R/'SMeansindex

is only a reference guide and thet it has no legd effect. (Gasaway 156). He further

testified he had no persond knowledge of Willow Creek and Mr. Hughess ahility to

congtruct thet facility for $41.13 per square foot. (Gesaway 162, 169). He could not

identify anything wrong with the Willow Cresk condruction. (Gasaway 162).

Mr. Hughesadequatdly explained why hisprojected cost of $39.16islessthanthe

figures shown in the R/S Means Index. Because he is the owner and contractor, Mr.

Hugheswill not be paying himsdf aprofit. (Hughes 154). According to Mr. Hughes, on

this particular project, the contractor's profit would be gpproximatdy $71,000. (Hughes

155). Hedso explained he would beonly operating a about 4% overheed, whichwould

result in another $28,000in savings. (Hughes 155). Because he will be on thejob every

day, he will not have to pay asuperintendents dary. (Hughes 156). Thissaay would

be about $32,000. (Hughes 156). He edimates saving $20,000 on the concrete work

because he has his own equipment for the job and therefore will not be required to hirea
subcontractor. (Hughes 156). He projectsasavings of $15,000 on therough carpentry.
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137.
will actudly be larger than the 15,919 square feet projected in the gpplication. As previoudy discussed,
the fadility's projected square footage failed to indude 500 additiond sguare feet of non-heated pace.
Hughes tedtified that 500 square feet of non-heated space would only be a minor adjusment in the total

capita expenditure. Hughesfurther sated that the gppli cation contained $30,000 in contingency codsthat

(Hughes 156). For finish carpentry, Mr. Hughes stated thet hewould hang hisown doors,
do hisown base and run his own handralls (Hughes 157). Thiswould resultin asavings
of goproximatdy $10,800. (Hughes 157). He dso projects savings on roofing and
drywdl dueto thefact hewill not haveto hiresubcontractorsfor thiswork. (Hughes157).

In dl, Mr. Hughes projects he will save about $206,000 on the Kennington
condructionasaresult of having hisown equipment and menpower. (Hughes157). If this
figureis added to the $623,388 figure, the totd would be $829,388. At 15,919 square
fee, the cogt per sguare foot would be gpproximatdy $52.10 per squarefoot, afigurethet
isin linewith the data supplied by the R/S Means Index.

Withrespect to the numbers submitted for the Kennington'snew condruction, this
Hearing Officer finds thet Mr. Hughess testimony is more rdigble and a more accurate
indicator of what the Kennington's actua cogt will be. It isundisputed that he has dreedy
built a nurang home in Byram, Mississppi, and tha he used the numbers from this
condruction as areference guild for projecting his cogts to build the Kennington. While
the R/S Means Index may as a ussful resource for builders, the Willow Cresk numbers
shown in Exhibit 30 and the backup documentation for those numbers provide a much
more reliable source for projecting the Kennington's new condruction coss. Moreover,
even if the Kennington is required to maodify itsprdiminary plansto provide, for example,
16,500 square feet as opposed to the 15,919 it has projected, such an adjustment would
not have the type of impact onnew condruction cogtsthat would result in the Kennington
not recaiving one paint for the cgpital expenditure factor.

The Board ds0 arguesthat Hughess capitd expenditurefigures areinaccurate because thefacility

probably would cover any additiond space.

1138.
hearing officer heard the testimony of both Hughes and Gasaway, and he determined that subgtantiad
evidence exiged to support Hughess podtion. In Cain, 767 So.2d a 213, this Court Sated: "A review

of the tedimony and evidence in the record supports the conclusion that the present caseislargdy one of

Hughes offered competing testimony to that provided by the Board's expert, Gasawvay. The
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competing testimony, and it is gpparent the Hedth Officer isin abetter postion then this Court to evaluate
this evidence"

139. Asto the capitd expenditure issue raised by the Board, the chancery court did not find thet the
MSDH's decison should be dtered as to Hughess ranking in this category. The chancery court stated:

[The Board] chdlengesKennington's|Hughes figures Theevidencereved sthet
[f]he Kennington had erroneoudy dated itstotal square footage and thet itsfaaility would,
dealy, haveto belarger thet the 15,919 square fet its gpplication indicates. Therewas
aso evidencethat itsSte preparation costswould be morethenindicated inits gpplication.
However, if its capitd expenditures went up 25%, it would il be over 25% lower then
Attdds [the Boards]. Since it is gpparently, the Depatment's policy to dlow
modifications in gpplications, the Court finds that even with a 25% increese in this
category, it would not changetherankingsassgned, for its costswould till beway beow
Attda Care Center [the Board] and Attdla Hedthcare.

The next item is cogts per square foat, and though its cosgswill go up if itssquare
footage goes up, thisshould not affect its cogts per square foot much sncetherewould be
alarger square footage to soreed the cods over. In addition, Attala Care Center's [the
Board's| codsper squarefoat is about 30% more than [t|he Kennington's, so the change
should nat effect therankinginthiscategory. The Court recognizesthet thereisnot agreat
ded of difference between [t]he Kennington figure and the AttdaHedthcarefigureinthis
category, but from the dataavailable, the Court cannat find thet any changein squarefoot
cogts would move Kennington from aone ranking to atwo in this category.

With extreme difference in codts per bed between Kennington and Attda Care
Center [the Board] and Attala Hedlthcare, even a 25% increase in codts in order to give
Kennington the required square footage should nat change the ratings in this category
ether.

140. Wefind that thereis no evidence to support the Board's position thet the MSDH's decision was
dther arbitrary or cgpricious. Subgtantid evidence was presented by Hughes as to his plans for the
Kennington. The chancery court did not ar in finding that Hughess ranking for this category should nat
be dtered.

3. Staffing
41.  Hughessgpplication projected thet 77 full-timeemployeeswoul d be hired & the Kennington during

its firg year. Hughes tedtified that he rdied on Ann Davis (Davis) and Fortenberry for the operationd
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numbers for the fadlity in the goplication. Davis, formerly of the Independent Nursng Assodiation, was
recommended to assgt in preparation of the CON gpplication. Shein turn recommended Fortenberry to
manege the Kennington. Davis, who had been sck, subsequently died before the hearing took place.
Hughes tedtified that before she got sck, Davis was indrumentd in putting the operationd numbers
together.

142.  Fortenberrytedtified that he provided the numbersto Davisfor thenumber of employeesthat would
be neded. He tedified thet a that time he was not aware that the CON gpplication required full-time
employees to be basad on a40-hour week. Fortenberry based his number on his d&ffing schedule thet
heusad in his other fadlliies He dassfied someemployees asafull-time employes with a32-hour week.
3. After MSDH scored the CON gpplications, Hughes discovered the 40 hours per week
requirement. At the hearing, Hughes adjusted his projection for full-time employees. Fortenberry never
informed Davis that some of the employees were figured a a 32-hour week. Fortenberry tedtified that
Davis asked him to submit numbers based on what he does, but she did not tel him it hed to be on a40
hour per week basis

144.  Daryl Bueker (Bueker), aCPA who speddizesin nurang homefinandid matters, testified asthe
Board'sexpert that in hisopinion the Kennington's actud full-time employeeswould be 37.1 on a40-hour
per week bass. However, Tom Barnett (Barnett), Hughess CPA, disputed Bueker's figure. Barnett
tedtified it wasimpossible to operate a 24 hour aday, 7 days aweeks nurang home like the Kennington
with 37.1 full-timeemployees. According to Barnett, after converting dl full-time employeesto a40-hour
per week bads, 66 full-time employess would be nesded.

145.  The hearing officer dated in hisfindings and condusons
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Mr. Bueke's cdcultion falsto take into account that 23 employees submitted as part of
the Kennington's 77 FTE [full-time employees]. Projection were on a 40-hour wek....
Mr. Barneit's cdculaions... are condstent with Mr. Fortenberry's tesimony thet he will
hire employees on an asnesded bads or "ramping”’ during the firgt year... Mr. Barnett's
cdculaions are based on actud data and factud information, as opposed to flawved
assumptions. Asaresult, aprojection of 66 FTESissubgtantialy moreaccuraethan 37.1.
On this basis, the Kennington would not lase any points on the conversion, nor would any
of the other gpplicants pogtions change.

146. The chancery court aso did not accept Bueker's cdculaion on behdf of the Board and Sated:
[T]he [Clourt recognizes that the witness for Attda [the Board] tedified that [t]he
Kennington FTE number should be thirty-seven, but the Court does not understand how
he[Bueker] arrived at that. The Court findsthet when you convert athirty-two hour week
to aforty-hour week, you reduce the required number by 20%.

147.  Snce Hughes did not make deer in his gpplication which full-time employees were cdculaed a

a32-hour week, the chancery court reguired thet al of Hughessfull-time personnd be converted to a40-

hour week. The chancery court found that: “[W]ith the leniency shown by the Department in permitting
adjugments to the gpplication, the Court condudestheat the adjusment isin accord with the Department's
procedure.” Thechancery court Sated that with the adjustment the Kennington would moved to beranked
number 2, but the adjusment resulited in "no change in the ranking between Kennington [Hughes ad

Attaa Care Center [the Board].

148. ThisCourt findsthet thereis subgtantia evidence to support the chancery court's decison that the

MSDH's decision was not arbitrary and cgpricious.

4, Medicar e Utilization

149.  Hughes submitted in his gpplication a projected Medicare utilization percentege of 35%. The

State'sMedicare utilization rateis 5.3 %. Hughessprojectionisover Sx timesthe Siatésrate. TheBoard

arguesthat it wasarhitrary or capriciousfor the M SDH to acogpt Hughess Medicare utilization projection.

However, the Boardisslent tothefact thet it isa o over the Satesaverage Medicare utilizationrate. The
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Board submitted an gpplication thet isgoproximatdy four timesthe Statesaveragea aMedicare utilization
rate of 20%. Infact, dl four goplicants submitted a Medicare utilization rate subgartialy higher then the
Sates average.

150.  Thehearing officer dated that while Hughessand the Board's ™ projections seem high, they finished
third and fourth in this category, respectivdy.” That is, Hughesfinished in third place, receiving only one
more point than the Board in this category. Rether then find that dl four gpplicants were subgtantialy
noncompliant and could not be considered by the M SDH, the hearing officer placed dl the gpplicantson
an even playing fidd, avarding each gpplicant ascore of 1 in this category.

b1 Armdrong tedified thet it is virtudly impossble to accurady project the Medicare utilization rate
for anurang home before it begins operation.  According to Armstrong, the MSDH accepts Medicare
utilization projections aslong as the projections are submitted and siworn to by eech gpplicant.

152.  Thechancery court found thet “the same fdlacy exigswith dl of the goplications, and it gppears
that al of the goplicants thought the Department would just accept whatever figure they submitted.” The
chancery court agreed with the hearing officer that dl of the gpplicants should be tregied the same.

153.  Thechancery court found thet it was improper for the MSDH to accept the unsupported figures
submitted by Hughes. Based on the fact that both Hughes and the Board submitted Medicare utilization
rates far dbove the Saes average and the fact that both gpplicants were provided the same scorein this
category, this Court finds thet the chancery court did nat e in agreaing with the hearing officer'sdecison
to treet each gpplicant the same. The dterndtive to giving each gpplicant the same soore would result in
no long-term nurang home being built in Attala County.  Since each of the gpplicants was awvarded the
same score, we find thisissue to be without merit.

5. Certification and Agreement
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154. TheBoad conteststhefact that Hughes did not certify the supplementd information tothe origind
goplication that wasfiled. However, Armdrong's tesimony established thet the M SDH doesnot require
that supplementd information have additiond catification. Hughess origind gpplication contained a
certification as reguired for submisson of a CON application.* Armstrong tedtified that "[t]he additiond
information becomes the gpplication in addition to what was origindly filed." Armsrong tedtified thet he
hed no knowledge of any requirement thet a certification be sent with the additiond informetion if the
goplicant islater required by the MSDH to submit supplementd information.
1655. TheBoad dso arguesthat Hughess application did not contain asigned agreement that hewould
not trandfer ownership of thefadlity for threeyears. The M SDH reduced Hughess score by one point for
the agreement even though Hughes's gpplication contained a separate unggned written agreement nat to
trandfer. Thechancary court found that it waswhimsicd for the M SDH to deduct this point from Hughess
score.
156. ThisCourt findsthat the chancery court did not err in not alowing the deduction of onepoint from
Hughess scorefor failing to Sgn the agreement. Asgtated by the chancery court, the minor dterations of
the ranking scores hed no effect on the overdl ranking of the gpplicants

[11. Disclosureon M SDH's Website
57. The Board argues that Hughes recaived an unfar advantage because the MSDH disdlosed the

Board's capitd expenditure on itswebgte. The informationwas disclosad as part of the MSDH weekly

4 The Board contends that Hughes was not the actua applicant to receive the CON. However,
thisargument isdevoid of any merit. Armstrong'stestimony clearly sated that Hugheswould be the owner
of thefacility applying for the CON. The record does not reflect thisissue was addressed by the chancery
court.
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CON report on June 1, 2001. The Board contendsthat the M SDH's decison to overlook the disclosure
was arhitrary and capricious.
158.  Hughes tedtified that he prepared his projected capitd expenditure numbers and gave those
numbersto Davisto beinduded in the gpplication sometime around the 23rd, 24th or 25th of May [2001].
Hughes testified that he never dtered his cgpitd expenditure numbers from the time he turned them over
to Davis. Barnett testified that he did not see any sgnificant discrepancy between the capitd expenditure
numbers submitted by Hughesand those used by Davis. The Board failed to prove thet the numberswere
dtered.
159. Inadditionto the Board'sfalure to prove that Hughes actudly used the disdosed information to
dter hisprgjection, the Board'sargument isa o contradi cted by Armstrong'stestimony. When questioned
about whet kind of sudy he conducted after learning thet the cgpitd expenditure information hed been
disclosed, Armstrong sated thet therankings of thefactorsthat might have been affected by thedisdosure
were removed from congderation to seeif the end result would have changed. Spedificdly, Armstrong
Sated:
Thethought thet | had wasthet, well, well do the comparaiveandyssusngdl 10
factors and then welll takeout two. Well exdudethe capitd expenditure and the cost per
bed and see how that affects the rankings of each of the fadlities
And the condugon that we reached wasthet of those people who disclosad ther

capita expenditure there was no change whatoever in the rankings regardless of whether

you used 10 factors or eight factors
160.  Inupholding the decison of the hearing officer and the SHO, the chancery court Sated:

The Department seems to acknowledge theat reveding detalls of Attda Carés bid on its

internet Site before Mr. Hughes submitted his full proposal wasimproper. The evidence

revedss that because of this concern, the Department mede a limited reevauation of the

proposas for the Attdla County project aswell as other counties and gave congderdion

to two of thefactorsthat might have been affected by the datathat was put on thewebsite
Mr. Armgrong testified thet evenwith these factors deleted from the rating process, Mr.

18



Hughes il hed the best rating and that the dimination of these two factors did not change
therankinginany other projectsthat hereevauated. Therewasdso evidencethat Hughes
mede no change in the proposal that he planned to submit after Attala County's datawas
posted on the webste. Whether the action of the Department in poding the data on its
website had suffident impact on the bidding process to invdidate it isafact issue. The
hearing officer and the State Hedth Officer both found it did nat sufficiently impect the
processtoinvaidateit, and thereis subgtantid evidenceto support thiscondusion. There
IS no evidence that the avalahility of the data caused Hughes to change his data, and
without such evidence, the Court cannot override the decison of the SHO in thisarea
161.  This Court finds that there is no bedis to reverse the decison of the chancery court afirming the
decigon of the hearing officer and the SHO. Thisissueiswithout merit.
CONCLUSION
162. We find that the MSDH did not act arbitrarily or cgpricioudy, or outsde its authority, or violate
any vested condtitutiond rights. The record dso showss that the decision of the MSDH is supported by
subdantid evidence: Therefore, we afirm the judgment of the chancery court afirming the decison of the
hearing officer and the Sate Hedlth Officer to award of the catificate of need to Garry V. Hughes dlb/a
the Kennington.
163. AFFIRMED.

PITTMAN, CJ.,, SMITH AND WALLER, P.JJ., COBB, CARLSON AND
DICKINSON, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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